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ANNEX
DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22
OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT
TWENTY-EIGHTH SESSION

concerning

Complaint No. 177/2001

Submitted by : H. M. H. I. (name withheld by decision of the Committee)
Represented by: Mr. Simon Jeans

State party: Audrdia

Date of complaint: 12 December 2000

Date of present decision: 1 May 2002

The Committee againg Torture, established under Article 17 of the Convention against Torture and Other
Crue, Inhuman or Degrading Treatment or Punishment,

Mesting on 1 May 2002,

Having concluded its congderation of complaint No. 177/2001, submitted to the Committee against
Torture under article 22 of the Convention againgt Torture and Other Crue, Inhuman or Degrading
Treatment or Punishment,

Having taken into account al information mede availabletoit by the complainant, hiscounse and the State
party,

Adoptsits Decision under article 22, paragraph 7, of the Convention.

1.1  ThecomplainantisMr.H. M. H. I. (namewithheld by decision of the Committee), aSomdi nationa born
in Somdiaon 1 July 1960. The complainant alegesthat his proposed expulsionto Somdiawould violate article 3
of the Convention. The complainant is represented by counsd.

1.2  Inaccordancewith article 22, paragraph 3, of the Convention, the Committee transmitted thecomplaint to
the State party on 25 January 2001. At the same time, the State party was requested, pursuant to rule 108 of the
Committee's rules of procedure, not to expe the complainant to Somdia while his complaint was under

congderation by the Committee. On 20 September 2001, the State party informed the Committee that the
complainant would not be removed until the Committee had consdered the complaint.



The facts as submitted by the complainant

2.1  Thecomplainantisamember of the Dabarresub-clan of the Rahanwein clan. HisunclewasaMinister for
Higher Educetion of the former Siad Barre regime. Upon the outbreak of clan violencein 1991, the complainant
and hisfamily resided in Baidoa, largely populated by Rahanwein, but controlled by Siad Barre sbrother inlaw, a
member of the Marehan sub-clan of the Darod clan. According to the complainant, a competing sub-clan
destroyed the city, killing many, only for Rahanwein forces to return, followed by pillaging Marehan forces.

2.2  Fallowing the destruction of the complainant’s house, Marehan forces detained the complainant and his
wife. Upon learning they were Rahanwein, they were taken prisoner and forced to work on locd farms. The
complainant alegesthat hiswife was rgped, but they escaped in April 1992. After the desth of his brother at the
hands of theforces of amilitiawarlord, Hussain Aideed, of the Hawiye clan, the complanant and hiswife reached
an area where some of his Dabarre sub-dan lived and where he left his family. He departed the area as Aideed
forces had killed many relatives. In November 1992, close to the nationa border, the complainant heard that his
Dabarre sub-clan had been attacked by another sub-clan of the Rahanwein. In December 1994, he heard that his
uncle, the former Barre Minister, had died at the hands of Aideed forces.

23 On 25 December 1997, the complainant reached Sydney, Audrdia, via Thaland, without valid

documentation. From that point he has remained in immigration detention. On 2 January 1998, the complainant
applied for a“protection visa’ (refugee satus) and was granted lega representation. He claimed to fear trestment
amounting to persecution in Somalia (torture or execution) on the basis of ether hisrace, or dternatively on the
bassof hisnationdity, politica opinion or membership of aparticular socid group dueto hisclan membership and
familid tiesto apalitica figure of theformer Barre government. On 15 January 1998, the complainant’ sgpplication
was refused.

24  On8Jduly 1998, fallowing a hearing with the complainant on 9 April 1998, the Refugee Review Tribund
(RRT) refused his application for review of the first instance decison. The RRT found the complainant to be
credible and accepted hisaccount of hisclan’ sand sub-dan’ sexperiences. However, it found thet the humanrights
violations he feared were not * persecution” within the meaning of the 1951 Convention relating to the Status of
Refugees, snce he was, ingeed, avictim of civil war.

25  On150ctober 1998, the Federd Court of Augtradiadismissed the complanant’ sapplication for review of
the RRT’ sdecison. On 9 April 1999, the Full Federal Court upheld the complainant’ s apped againgt the Federd
Court decision. On 26 October 2000 amgority of the High Court upheld an gpped by theMiniger of Immigration
and Multiculturd Affairs againg the decison of the Full Federd Court, and affirmed the RRT’ s decision.

2.6 On 30 November 2000 and 2 February 2001, the Department of Immigration and Multicultural Affairs
reglected applications for a discretionary Ministeria waiver under the Migration Act of the RRT decision.

The complaint

3.1 The complainant contendsthat there are substantia groundsto believe that he will be subjected to torture
if returned to Somdia, placing the State party in breach of its obligations under article 3 of the Convention. He
satesthat thereisno safe place for himin Somalia, as Mogadishu arport and Baidoa are controlled by Aideed' s

3



Hawiye clan. Other Rahanwein sub- clansarein conflict with hissub-clan. Furthermore, he claimsto be persondly
a risk by reason of being areaive of aformer Miniger in Sad Barre's regime. He fears that upon return to
Mogadishu, the Hawiye clan would ascertain his clan membership immediately and attempt to extort money from
him. Hefearsthat they will torture him or summarily execute himiif heisunableto meet their demand for money. If
he avoids detention or execution at the airport, he contendsit is smply amatter of time before hostile danswould
detain and torture him as he has lost dl contact with relatives and friends.

3.2  Astothebroader Stuation, the complainant citesaletter from Amnesty Internationa (Audtraia) of October
1998, a UNHCR report of September 1999, a CHR Specia Rapporteur’ sreport of January 2000, aUS State
Department Report of February 2000, and aUS Committee for Refugees report of August 2000, for the generd
proposition that persstent and current patterns of gross human rights abuses continue in many areas of the country.
Asto apersond risk of torture, the complanant arguesthat hisand hisfamily’ sexperiences, including their forced
labour, the rape of hiswife and the death of his brother-in-law are evidence that the abovefearsarejudtifiedand
that he would be tortured if returned to Somdia

Obsarvations of the State party

4.1. By NoteVerbdeof 20 September 2001, the State party contested both the admissibility and the merits of
the communication.

4.2  Astoadmisshility, the State party contends that the communication isinadmissible, either asthe facts of
the clam fal outsde the scope of the Convention ratione materiae and/or the dlams are insufficiently

substantiated, contrary to Rule 107(b) of the Committee' s Rules. The State party observesthat theissuesraised
have dready been extendvely examined at dl judicid levels and by the Minigter. It argues that the complainant’s
clam for internationd protection has been exhaustively examined, and that the complainant is attempting to utilise
the Committee to review aclam for asylum.

4.3  The Stae paty submits that the communication is inadmissible ratione materiae on the basis that the
Convention is not gpplicable to the facts dleged in the communication in avariety of respects. Firdly, the actsthe
complainant dlegesthat hewill faceif heisreturned to Somdiado not fal within the definition of torture set out in
aticle 1 of the Convention, which refersto actsinvolving “apublic officid or any other personactinginan officid
capacity”. The State party aso refers to the travaux préparatoires of the Convention for the proposition that
torture for the purposes of the Convention requires the responsibility for acts of torture attributable to the State.

4.4  The State party refersto the Committee sjurisprudencefor support. In G.R.B. v Sweden,* the Committee
conddered that actsinflicted by a non-government entity, without the consent or acquiescence of the State party,
fell outsde the scope of article 3. In EImi v Australia,’ the Committee quaified this principle in the exceptiond

case of aStatewithout acentra government for sometime, wheretheinternational community had negotiated with
warring factions, and some factions operated quas-governmenta indtitutions, congdering that acts of groups de
facto exercisng prerogatives of government could fal within the Convention.

45  TheSaepaty emphassesthat thereareimportant factua and legd differencesthat distinguish the current
case from the Stuation in EImi. The State party notes that central government was re-established in Somdiain

! Communication No. 83/1997.
2 Communication No. 120/1998.



August 2000, 245 members of a Trangtiona Nationd Assembly (TNA) were eected dong gtrict clan lineswith
minority aswdl as dominant clans represented. |n October 2000, the new Prime Minister gppointed a cabinet of
22 minigersfrom al mgor clans. Rahanwein clan members hold severa important postions, and a Dabarre sub-
clan member is a'so aminister. Moreover, the current Presdent and Prime Minister wereformer Ministersinthe
Bareregime. The Trangtiond Nationd Government (TNG) is recognised by the international community as the
effective government of Somdia, and therefore, as a matter of internationd law, the TNG is the rdevant State
authority for the purposes of the Convention. Accordingly, groups acting outside the TNG, which was established
in Mogadishu and is seeking to establish effective control over thewhole of Somaliaand restore complete stability,
law and order, cannot be regarded as “public officids or other persons acting in an officid capacity” for the
purposesof article 1. Nor isthere any suggestion that the TNG consents or acquiescesto the acts of these groups.

46  TheState party emphas sesthe distinction between private and public actsunder internationd law, and the
circumstances under which private acts may beimputed to the State. Citing learned commentary: and decisions of
the Internationa Court of Justice' and the Iran United States Claims Tribund,* aswel asdecisonsof high nationd
courts the State party points to the close degree of connection with a State, including the knowledge and
acquiescence of the State or pursuit of State policy, before the acts of private groups may be attributed to the
State.

4.7  Turning to the facts of the case, the State party refers to a variety of documentary evidence that the
incidents dleged by the complainant were the result of factiond fighting and civil unrest, rather than on account of
hisfamily membership or onthebassof anindividua profile. In particular, thereisno evidence that the destruction
of the complanant’ s house wasthe act of persons carrying out Marehan leaders ordersto harm former members
of the Barre regime, especidly since Barre€'s brother in law controlled this sub-clan. Smilarly, regarding the
complainant’ s capture by Marehan and forced |abour, the evidenceisthat the circumstances of capturewould have
been the same even if hisidentification had been of another triba affiliation, depending on the effiliations of thetime.
Asto the death of the complainant’s brother, and later his brother-in-law, at the hands of Aideed forces, thereis
no evidence the complainant was pursued by anyone on account of hisfamily link to the former Barreregime. In
any event, such retributions have diminished and are economically rather than palitically motivated. Accordingly, the
State party submits something further isrequired to engage article 3 and the alegation of torture as aconsequence
of return.

4.8  Secondly, the communication should be deemed inadmissible ratione materiae as the complainant has
faled to subgtantiate that there are subgtantia grounds for presently fearing torture in the case of hisreturn. The
dlegations of extortion are, in any event, not of torture. Moreover, the complainant’ sfears are concentrated on a
small section of Mogadishu and not to al Somalia, and, in accordance with standard remova practice, the
complanant hasthe option of choosing hisdestination in Somaiawhen returned. Itisnot the State party’ sintention
to return the complainant to Mogadishu.

% Jennings, R.; Watts, A. (eds.): Oppenheim’s International Law (9" edition), 1992, at 550.

* Case Concerning United States Diplomatic and Consular Staff in Tehran, ICJRep. (1980), at 3 (“ Tehran Hostages”).

® Short v Islamic Republic of Iran 82 (1988) AJIL 140, and Yeager v Islamic Republic of Iran 82 (1988) AJIL 353,

®Rv Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet [2001] 1 AC 61 (United Kindom); Marcos | 806 F.
2d 358, Alfred Dunhill of London Inc v Republic of Cuba 425 US 682, Sharon v Time Inc 599 F.Supp. 538, and Jimenez v
Aristeguista 311 F.2d 547, United States v Noriega 746 F.Supp 1506 (United States of America).

" US State Department Country Report on Human Rights Practices 1992; Refugee Survey Quarterly Vol 15m No 1, p. 48-4;
Victims and Vulnerable Groups in Somalia— Research Directorate Documentation, | nformation and Research Branch,
Immigration and Refugee Board, Ottawa, Canada; Report of the Special Rapporteur on Somalia, submitted in accordance with
Commission on Human Rights Resolution 1999/75, 26 January 2000, at 4.
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49  As to the merits, the State party submits that there are no subgtantial grounds to believe that the
complainant would face aredl, foreseeable and persond risk of torture by the new government of Somaiaonthe
bag s of hisfamily membership. The State party notesthat the generd Stuationisimproving and that the assessment
of the complainant’sclamsmust be madein thelight of current conditions. The State party pointsagainto the new
governmental arrangements in Somdia, and the connections with the Barre regime of many member of the
government. Inthelight of the newly established government and the reative stability now emerging in the country,
there is no reason to believe that the complainant would face arisk of torture from the government if returned,
ether on the bass of hisfamily link to Barre or his clan membership or any other reason.

4.10 Noristhereared, foreseeable and persond risk of torture by Aideed forcesor other sub-dans. The State
party notesthat Sncethe establishment of the new government, prolonged fighting inthe capitd gppearsover and it
would dispute any claim that current armed factionsthere exerciseany quasi-governmenta authority. Since 1999,
the Bay area has experienced rdative peace and, according to the Independent Expert of the Commission of
Human Rights on the Situation of Human Rights in Somdia;® life in Baidoa was resuming normdity. Thereis no
evidence, whatever the past Situation, of current threetsfrom the Marehan clan or Aideed’ sforces. Indeed, Aideed
is the Chairperson of the Somai Reconciliation and Restoration Council, established in March 2001, of which
Rahanwein and other clans are part. Clan strengths and loyalties are much changed from the Situation existing at the
time of the complainant’ sflight. The State party arguesthat, whilethere remain dangersin M ogadishu and southern
Somdiacf fdling victimto factiona violence, with the establishment of centra government theserisksarefaced by
the population at large and do not support any alegation of a persond risk of torture.

4.11 Even if the complainant were returned to Mogadishu, which the State party does not propose, the
complainant could relocateinternally to therelatively stable northwest or northeast of the country. The State party
proposes rather that the complainant be returned to Kenyaand then, taking advantage of the voluntary UNHCR
repatriation program, return to a stable area of the complainant’s choice.

Comments by the complai nant

51  Bysubmissonof 27 March 2002, the complainant commented on the State party’ ssubmissons. Astothe
admisshility of the case, the complainant concedes that his claims have been examined in Audtrdia prior to the
lodging of the communication, but with the exhaudtion of those remediesthe Committee should examinethecdams.
The complainant daimsthat his case fdls within the principle adopted in EImi, contending thet the State party’s
as=ssment of the Somdi palitical environment flies in the face of generdly known facts. He daims there is no
central government, and that militia groups are acting in an organised capacity to suppress other clans.

5.2  Astothemerits the complainant rgectsthe State party’ s submissions, contending instead thet the politica

and military environment remains unstable and that he riskstorture. The complainant disagreesthat the Stuationis
aufficiently atered to dlay hisfearsand that most violence now occurring is privatdy-moativated. The complainant
refersto avariety of reportsfor the propostion that thereisapicture of continuing ingtability and an environment of

risk of human rights abuses. The complainant contends thet the TNG has limited authority in the country, being

rather confined to M ogadishu. The complainant goes on to argue that the State party’ s statementsthat thereexists
a central government are contradicted by recent travel advisories issued by the State party which warn againgt
travel to Somdia

8 Ms. Mona Rishmawi: E/CN.4/2000/110 and Corr.1.



5.3  Thecomplanant dso disagreesthat he should show direct evidence that he would be subjected to torture
in Somdia, contending instead that it israre that corroboration of specific threats can be provided. Thecomplainant
disagrees that he could be relocated to a part of Somdia other than the Bay region where he originates, noting
samply that UNHCR does not currently repatriate persons in the complainant’ s position to either the Puntland or
Somdliland regons.

| ssues and proceedings before the Committee

6.1  TheCommittee has conddered the communication in thelight of dl theinformation made availabletoit by
the parties, in accordance with article 22, paragraph 4, of the Convention.

6.2  Beforeconsdering any clamscontained in acommunication, the Committee Againgt Torture must decide
whether or not it isadmissible under article 22 of the Convention. The Committee has ascertained, asit isrequired
to do under article 22, paragraph 5(a), of the Convention, that the same matter has not been and is not being
examined under ancther procedure of internationd investigation or settlement. The Committee has also ascertained,
asitisrequired to do under article 22, paragraph 5(b), of the Convention, that available domestic remedies have
been exhausted.

6.3  The Committee condders that the communication has been substantiated for purposes of admisshbility,
aufficiently eaborating the facts and the basis of the claim for adecision by the Committee. Asto the State party’s
arguments asto inadmissibility ratione materiae of the communication, the Committee consdersit preferableto
examineissues of the scope of articles 1 and 3, and the application thereof to theingtant facts, at the meritsstage of

the communication. Accordingly, the Committee finds thet no obstaclesto the admissibility of the communication
exig. Since both the State party and the complainant have provided observations on the merits of the

communication, the Committee proceeds immediately with the consideration of the merits.

6.4  The Committee recalls its jurisprudence that the State party’s obligation under article 3 to refrain from
forcibly returning a person to another State where there are substantial grounds of arisk of torture, asdefinedin
aticle 1 of the Convention, which requires actions by “a public officid or other person acting in an officid
capacity”. Accordingly, in G.R.B. v Sweden,® the Committee considered that allegationsof arisk of torture a the
hands of Sendero Luminoso, a non-State entity controlling significant portions of Peru, fell outside the scope of
article 3 of the Convention. InElmi v Australia,” the Committee considered that, in the exceptiond circumstance
of State authority that waswholly lacking, acts by groups exercising quasi- governmenta authority could fall within
the definition of article 1, and thus cdll for the gpplication of article 3. The Committee considers that, with three
yearseapsing sincetheElmi decison, Somdiacurrently possessesa State authority intheform of the Trangtiona
Nationad Government, which has rdationswith the international community in its cgpacity as centra government,
though some doubts may exist as to the reach of its territorid authority and its permanence. Accordingly, the
Committee does not consider this caseto fal within the exceptiond Stuation in Elmi, and takesthe view that acts
of such entities as are now in Somaliacommonly fall outsde the scope of article 3 of the Convention.

6.5  Moreover, the Committee hastaken into account al relevant considerations, including the existenceinthe
State party of aconsigtent pattern of gross, flagrant or mass violations of human rights, dthough the existence of

° Op.cit.
°Op.cit.



such apattern does not as such congtitute sufficient groundsfor determining whether the particular person would be
indanger of being subjected to torture upon hisreturn to that country; additional grounds must be adduced to show
that the individua concerned would be persondly at risk. In this case, the Committee considers that the
complanant hasfailed to show that there are substantia groundsfor believing that heis persondly a arisk of being
subjected to torture in the event of return to Somdia

6.6  The Committee aso takes note that the State party does not intend to return the complainant to
Mogadishu, and that the complainant will be a liberty to avail himsdf of the voluntary UNHCR repatriation
programme and choose the area of Somalia to which he wishes to return.

7. The Committee againgt Torture, acting under article 22, paragraph 7, of the Convention againg Torture and
Other Crud, Inhuman or Degrading Treatment or Punishment, is of the view that the remova of the complainant
from Audtrdliawould not entail a breach of article 3 of the Convention.

[Donein English, French, Russan and Spanish, the English text being the origina verson,]



